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Respondents.

FINAL ORDER

lOn October 20, 2005, the Department of Environmental Protection ("DEP")
received from the Division of Administrative Hearings ("DOAH") the official
‘Recommended Order and reléted DOAH record in this formal administrative
proceeding. A copy of the Recommended Order ("RO") is attached hereto as Exhibit A.
The RO, dated Octaber 'i8, 2005, indic‘ates that copies thereof were served upon the
pro se Petitioners, Troy and Tracey Leeg, Joseph Acquatta, Lisa Gabler, Anthony and
Verohica Daly, Micheal D’Ordine, Ann Hawkins, and Lisa Landers. The RO indicates
that copies were also served upon counsel for the Petitioner, Indian Trail Improvement

District ("District”), and counsel for the Co- Respondent Palm Beach County (“County”).



This proceeding is ‘governed by the “Expedited Permitting” provisi‘ons of
§ 403.973, Florida Statutes ("Fla. Stat."). Under subsection 403.973(15), DEP must
issue the final order in this base “within 10 working days of receipt” of the RO. Section
403.973 does not contain any provisions authorizing the filing of exceptions to
recommended orders or the filing of responses 1o exceptions. Nevertheless, by letter :
from ;fhe DEP Ger}eral Coiln_sel dated October 5; 2005, the parties were provided the
.opportunity to file exceptions and responses to exceptions on an expedited basis. .

The District filed Exceptions fo the RO, and Responéeé in opposition to the
District's Exceptions were subsequently filed on behalf of the County and DEP. The
pro se Petitioners d.id not file any Exceptions to the RO. The matter is now befor‘e the
Secretary of DEP for final agency action.

BACKGROUND

On May 12, 2005, DEP’s Southeast DistrictOfﬁce executed a Notice of Pe;'mit
Issuance of Permit No. 0048923-017-DWC ("Permit”) to the County. The Permit would
authorize the County to construct a domestic wastewater collection/transmission system
(the “Proj-ect")_ to serve the Palm Beach County Research Village (“Village”). The
Village, located in an unincorporated area of the County, will be the home of the Scripps
Florida Biomédical Research Institution énd.Campué("Scripps Faéiiity").

Th_e wastewater will be pumped through the Transmission Line to the‘exis’fing
East Central Plant, which will bé the primar;/ wast’ewatér.treatme.nt facility. The East

Céntral Plant is owned and dperated by the City of West Palm Beach,-but the County

has the legal right to utilize between 40 and 45 percent of the treatment cépacity of this



plant. In addition, this wastewater system is interconnected, and the wastewater from
the Scripps Facmty could also be treated at the Countys Southemn Reglonal Plant.

'On August 15, 2005 the pro se Petitioners, who reside in the area where the
transmission line"will be constructed, filed five identical untitled papers with DEP
challenging issuance of the Permit. These paperé were treated by DEP as petitions for
administrative heatings and were forwarded to DOAH for the assignment of an
admt'nistrative law judge to conduct a formal hearing. The five Petitions were assigned
DOAH Case Nos. 05-2979 through 05-2983. On August 15 -2005 the District filed a
Petition for Formal Administrative Hearing also challenging the Issuance of the Permit to
| ‘the County DEP forwarded the D[strlcts Petition to DOAH and It was assigned Case

No. 05-2984. On August 23, 2005, all six related cases were consolidated for a DOAH
final hearing before Administrative Law Judge, Donald R. Alexander ("ALJ").

On August 22, 2005, DEP filed a Motion for Summary Hearing (“Motion")

‘pursuant to subsection 403.973(15)(b), Fla. Stat., which states in part that "summary ‘
proceedings must bé conducted wnthm 30 days after a party files the motion for-
summary hearing, regardless of whether the parties agree to'the summary proceeding."
B‘ecausé the Scripps Eagility corues within the 'p_u_rview of the Expedited Pe.rmitting
" provisions of § 403.973, t'tte Motion was granted by the ALJ. The ALJ held a summary
final hearing in the qonsolidated cases in West Palm Beach on September 13-15, 2005.

RECOMMENDED ORDER

In paragraph 50 of the-RO, the ALJ determined that the "County has provided
reasonable assurance, based on plans, test results, installation of equiprﬁent, and other

information that the éonstruction and instatllation of the Transmission Line will not



discharge, emit, or cause pollution in contravention of the Deﬁar’cment's standards.”
The ALJ also concluded in paragjraph 57 of the RO that, since the County had provided
reasonable assurance that there is a substantial likelihood that the ;I‘fansmission Line

| project Will be _successfuliy implemented,‘ the Permit should bé issued. The ALJ thus
made an ultimate recommeﬁd,ation that DEP enter a ﬁﬁal drder denying all Petifcions aﬁd-

issuing Permit No. 0048923-017-DWC to the County.

- STANDARD OF REVIEW
Subsectidn 120.57(1)(1): Fla. Stat., authorizes an agency to modify or reject an
administrative law judge’s conclusions of law and interpretations of administrative rules
“over which it [the agency] has substantive jurisdiction.” Accordingly, an agéncy Has the
primary responéibility of interpreting statutes and rules within its regulatory jurisdiction

and expertise. Public Employees Relations Commission v. Dade Couﬁt\/ Palice

Benevolent Assn., 467 So.2d 987, 989 (Fla. 1985). Great deference should be

accorded to agency interpretations of statutes and rules within their regulatory
jurisdiction, and such interpretations should not be overturned uniess “clearly

erroneous.”” Dept, of Environmental Regulation v. Goldring, 477 So.2d 532, 534 (Fla.

1985).. These agency statutory and rule interpretations do not have to be the only

reasonable inter_p[etations'; it is enough if they are “permissible” ones. Suddath Van -

Lines v. Dept.., of Environmental Protection, 668 So.2d 209, 212 (Fla. 1st DCA 1896).

An administrative law judge’s factual findings may not be rejected or modifi.ed by
an agency, “unless the agency first determines from a re'view' of the entire record, and
states with particularity in the order, that the findings of fact were not baéed on

competent substantial evidence”. See Section 120.57(1)(l), Fla. Stat. Itis the AlJ's



function to cohsider all fhe evidence, resolve cpnﬂicts, draw permissible inferences,
judge the credibility of witnesses, and make ultimate factual ﬁ'ndings based on
competent substantial evidence: an agency is not authorized to perform such functions .
or subst]tute its judgmen;ﬁ_for that of the ALJ on these evidentiary matters. Heifetz v,

Dept. of Business Regulation, 475 So.2d 1277, 1281-82 (Fla. 1st DCA 1985); accord

Perdue v. South Fla. Water Mamt, District, 755 So.2d 660, 665 (Fla. 4th DCA 1899).

RULINGS ON THE DISTRICT'S EXCEPTIONS TO RECOMMENDED ORDER

Exception No. {1

The District’s initial Exception objects to the first-'séntence of Finding of Fact 11
where the ALJ finds that the Couﬁty “‘commenced construction of the Transmission Line
in May of 2005 when the Department issued fHeAPer‘mi’c.” This éhallenged finding of the
ALJ is supported by the testimony of Bevin Beaudet, Director of the County's Water
Utilities Departmenf, and is adopted. (Tr. at 110-111) | also conclude that the
challengéd portion of parlagraph 11 of the RO is a subordinate factual finding having no

bearing on the outcome of these proceedings. Exception No. 1 is thus denied.

Exception No. 2

The D'istrictfs second E#ception challenges the portioﬁ of Finding of Fact 12
where the AlLJ is summarizing-thé allegations in.the District's Petition. The ALJ states,
in pertinent part, that the District cbntends'thét the Project will be located on the -
District's "right—df—way." The District asserts in this Exception that it has contended that
the Project will be located bneasements‘ that its owns, rather than on any rights-of—Way.
The record does reflect that the District alleged that the Projéct would be located on an

‘easement” it owned and not on a “right-of-way.” However, | view this arguable



mischaracterization by the ALJ of one of the District's contentions to be a technical
matter and "harmiess error” at worst. Accordingly, as limited, Exception 2 is granted.

Exceotlon Na. 3

The District's third Exception-objects to the‘AL._J'S' Finding of Fact 13. The District
first contends that the ALJ erred by asserting that the-County ‘plans to place the
Transmission Line in property that it either owns or has an easement, in property that it
is in the process of condemning, orin a publio.right—of—way." Based on a review of the
record in this oase, | find this description by the ALJ of the County’s plans for the |
location of the Scripp's Project Transmiseion _Line to be accurate.

| do not view this description of the County's plans for locating the Transmission
Lineto be a "determlnation coricerning property rights“ as asse‘rted by the District. To
the contrary, the ALJ correctly concluded in paragraph 56 of the RO that disputed reai

property issues are beyond the jurisdiction of these administrative prooeedlngs and

must be resolved by the courts. See, e.g., Buckley v. Dept. of Health and Rehab.

Services, 516 So.2d 1008, 1009 (Fla. 1st DCA 1987); Miller v. Dept. of Environmental

Regulation, 504 So.2d 1325, 1327 (Fla. 1st DCA 1987)‘, Safe Harbor Enterprises, Inc. V.

Deot of EnVIronmental Protection, 21 FALR 2318, 2322 (Fla. DEP 1999)

- Page 6 of the RO reflects that the ALJ ac:tually took ofﬂcnal recognltlon ofa

pending court action, Indian Trail lmprov Dlst V. Palm Beach County, Case No.

502005CAQ000956XXXXMB (Cir. Ct. 15th Jud. Cir.), where the District and the County
are_presently litigating the respective property rights of the parties relating to the
_County’s plans for the location of the Scripps Project Transmission Line. However, the

existence of this pending circuit court dispute over the respective property rights of the



Dlstnct and the County as re[ated to the p]anned location of the Transmuss;on Line does
not warrant a denlal of the Permlt sought by the County in these prcceedmgs

- The challenged Domestic Wastewater/T ransmission Permit issued by DEP to the
County on May 12, 2005, contains several Permit COndiﬁcns. Permit Conditicn 1 states
that the Permit "is subject to the general conditions of Rule 62-4.1 60, F.AC.”
Subsecﬁon (3) of Rule 62-4.160 states in part that “the issuance of this permit does
not convey any vested rights or any exclusive privileges. Neither does it
authorize any injury tc public or private property.” (emphasis added) The releted
provisions of subsection (4) of Rule 62-4.160 state in part that “[t]his cermit ccnveys
no title to land 'or water, [and] does net constitute state recognition or
acknowledgment of title.” (emphasis added)

The District contends thet the (_f.ounty did‘nct,“prodqce any e\}idence regarding |
any [prior] condemnaﬁon efforts,” despite the ALJ’s finding to the contrary in parag'raph
13 of the RO. However, Mr. Beaudet testified at the final hearing that the County has .
initiated condemnation proceedings against an individual and against the City of West
Palm Beach. (Tr. at 119-120) Furthermore, contrary to the‘ District's contenfion, the
ALJ did not find in paragraph 13 of the RO that the County has commenced
condemnatlon proceedings against the District. Rather, the ALJ stated i in pertlnent part
that “the County plans to place the Transmission Line i th property it either owns or has
an easement,_in‘property that it is in the process of con_demning, or in a public right-of-
way.” Mr. Beaudet's testimony cited above euppo‘r'te this findiné of the ALJ.

In Gregory v. Indian River County, 610 So.2d 547 (Fla. 1st DCA 1992), the

appellate court affirmed a DER final order granting a stormwater treatment facility



construction permit to Indian River County, even though the County was not the owner
of the land required for the stormwater project during the course of the administrative
. proceedings. In fact, Indian River County actually initiated a condemnation suit in the

circuit court after the DOAH final hearing of the contested permit was concluded. Id. at

550 n.1; see .also' Safe Harbor Enterprises, 21 FALR at 2322, where DEP entered a final
order determining that the applicant was eh_titled to a general permit for a solid wa.s'te
trénsfer facility, everi'though the ALJ found in the recommended order tha;t the applicant
had “not resolved the dispute su{‘rounding the use of the easement.” .
Finally, the District contends that ceftain .prelriminary findings of the circuit judge

in his order denying the District's Renewed Motion for Temporary Injunction in the
Aabove-diséussed pending circuit court action constitute a judicial determination that the
County ‘s claimed right to use the District’s easements to locaie the Transmission Line
in this proceeding is “without merit.” This contention is not supported by the case law of

Florida. See, e.q., Klak v. anles’ Reserve Homeowner's Assn., 862 So.2d 947, 952-53

(Fla. 2d DCA. 2004) (concluding that findiﬁgs in court orders denying or granting
requests for temporary injunctions are interlocutory in ﬁature and have no binding effect
on the final resdiuﬁon of the cése).

| The Responses of the County-‘and DEP assert that the judge has made no final
determination in this pending Palm Beach County Circuit Court case as to the parties’
respective property rights in the disputed easements; and thére is no assertion to the
contrary-inthe Diétric;t's Exceptions.' In addition, there is no- copy of any such circuit
court final judgment in the record in this case. B

In view of the above rulings, the District’s'Exéepiion No. 3'is denied. .



.Exception No. 4

The District’s fourth Exception objects to the portion of Finding of Fact 19 where
the ALJ finds that the C-905 PVC pipe selected by the County for use in the
Transmi-ssion Line meets the epplica*bie design standards of the American Water Works
Association ("AWWA"). This finding is supported by the test‘imony atthe ﬂhai hearing of
Robert Walker,’ accepted by the ALJ as an expert in the field of wastewa’ger engineering.
(Tr. 574-608) Mr. Walker, a professional engineer and AWWA member, is Executive
Director of the Unibell PVC Pipe Association, which provides technical support to the
PVC 1ndustry (Tr. 574-576) Mr. Walker also was co- chaxrman of the AWWA committee
that authored the design standards for the C-905 PVC p:pe (Tr. 579)

The District’s citations to other expert testimony of fecord 'are not pershasive.
The ALJ's decisionto accept one expert's teetimony over. that‘ of another expert is an
eVIdentlary ruling that cannot be altered by a reviewing agency, absent a complete lack
of competent substantial evidence of record from which the finding could be reasonably

inferred. See Collier Medlcal Center v. Dept. of Health & Rehab Serwces 462 So.2d

83, 85 (Fla 1st DCA 1985); Florida Chapter of Sierra Club v. Orlando Utilities

Commission, 436 So.2d 383, 389 (Fla. 5th DCA 1983). | have ruled above that Robert
We!keﬁs expert testimony constitutes su bstanfia! cohnpetent evidence supporting the
ALJ's finding challenged in this Exception.

| In this Exce'ptio_n, the District quotes a portion of the testimony at the final hear_ing-
of its chief expert witness, David Farabee. Mr. Farabee wes of the opinion that the C-

905 PVC pipe selected by the County, having a dimension ratio (DR} of 32.5," was too

! The "dimension ratio” of the PVC pipe is the ratio of the outside diameter of the pipe to its
thickness.



thin and undersized. However, in paragraphs 25, 32, and 35 of the RO, the ALJ
expressly discounted the probative value of portions of Mr. Farabee’s expert testimony:.
In contrast, in paragraphs 26 and 27 of the RO, the ALJ refers wifh apparent

. approval to the expert testimbny of Robert Walker who, as noted above, eo-chaired the

. AWWA committee that authored the design standards of the PVC pipe at issue in these
p’roceedings.- Mr. Walker opined that the DR 32.5 PVC pipe'eeiected by the County was
adequate and meets the Department's pressure rat'inge requirements for the anticipated
pressure of the wastewater in the Transmission Line. (Tr. 586-89)

The District thus basically disagrees with the ALJ as to the weight given to the
evidence, his assessment of the credibility of the witness, and his resolution of
conﬂlctlng expert testimony. The District also essentially requests that | reweigh tk.xe
eVIdence in a manner more favorable to the Dlstnct However, |- decllne to substitute my
judgmerit for that of the ALJ on these evic{entiary decisions within his discretion as the
fact-finder in these formal admieiStrative proceedings. Heifetz, 475 So.2d at 1282.

Baeed on the above rulings, the District's éxception No. 4 is denied.

Exception No. 5

In the first sentence of its fifth Exception, the District objects to a portion of the |
third seﬁtence of the ALJ’s Finding of Fact 22 sta.ting that '[tjhis is not the first time the
County has used DR 32.5 PVC piping for one of its projects.” Yet, in the second
sentence of this internally inconsistent Exception, the District asserts that the County
“has only one other. project using. this size of pipe,” thus actually affirming the ALJ’e
challenged findieg. The Distfict also cites to testimony of record actually support}ng the

challenged finding of the ALJ. (Tr. 161, 203-04) In any event, | conclude that a factual

10



finding that the County has used DR 32.5 PVC pipe on other projects 1s not essentral to
a determmatlon in this case that the County has provided reasonable assurance that the
subject Transmission Line project will not contravene applicable DEP rules and
standards. Consequently, Exception No. 5 is denied. |

Exception No. 6

The District's sixth Exception objects to the last sentence'of Finding of Fact 38
where the ALJ finds that the ‘.‘Permit issued by the Department indicates the
Transmission' Line would be consfr_ucted \nrith'ductile iron pipe, but this was a
typographical error.;’ This chalienged ﬁnding' appears to be a reasonable factual
inference drawn by the ALJ from the final hearing testrmony of Brian Shields, Tlmothy
Powell and Michael Bechto[d and is adopted in this final order (Tr. at213-14, 315-16

381-82)

Even if the “ductile iron._pipe" reference in the Permit were the‘resullt of a County
or DEP oversight or otﬁer mistake not typog.raphical in nafure, | wouid deem it to be
harmless error. There is no finding by the ALJ, or even any claim by the Drstrrct that
the use of ductlle iron pipe in the Transmission Llne is mandated by any DEP rules or
standards. To the contrary, the ALJ's key finding in paragraph 18 of thé RO that the
“Transmiasion Line was designed in accordance with the technical standards and
criteria for wa_stewater transmiseion lines in the Florida Adminis’rraﬁve Code” was not
even challenged in the District's Exceptions. Furthermore, the District also failed to
object to Finding ef Fact 24, where the ALJ found that PVC eipe is actually superior to

ductile iron pipe in several aspects: (1) PVC is more corrosion resistant: (2) PVC has

11



superior ability to absorb cyclical surges; (3) PVC is easier to install; and (4) PVC has
smoother interior flow characteristics. Exception 6 is thus denied..

Exception No. 7

The District's seventh Excéption dbjects to paragraph 39 of the éo wherethe
ALJ rejects the District’s contention that the County's Permit application was deficient
because no separate éngineerfng report was attached. | agree with the District to the
limited extent that the portions of paragraph 39 concluding that the Eermitza‘pplica‘tibn 15
sufficient to fulfil DEP 'requireménts are actually more in the nature of legal conclusions
than pure factual ﬁndingé. ] thus view p'aragrapl;l 39 of the RO, ?n its é_ntir‘ety, tobéa
mixed statement of fact and law. However, ifa finding of fact is improperly labeled as a
conclusion of law in é recommended order, the label should lbé disregarded an
administrafivé erudicial review, and {he item should bé treated as tﬁough it were

actually a conclusion of law. Battaglia Properties v. Fla. Land and Adjudicatory

Commission, 629 So.2d 161, 168 (Fla. 5th DCA 1993).

Treating p.aragrar‘Jh 39 as containing mixed statements of fact and law, | reject
the District’s contention that a purported tec’hl?ical deficiency in the County’s Permit
application warrants denial of the Transmission Line Permit . | find this focus on
technical deficiencies in the application to be misplaced. A DOAH final hearing is nofc
merely an administrative review of prior agency action, But is a de novo proceeding
intended to formulate final agency action; ana the parties are allowed to present
additional evidéﬁce not included in tﬁe permit é;ﬁplicaﬁon and other d;:acuments
previoﬁsly submitted o or by DEP during the permit revieﬁ -pnlocess. See, e.d.,

Hamilton County Commissioners v. State Dept, of Environmental Requlation, 587 So.2d

12



1378, 1387 (Fla. 1st DCA 1991); Florida Dept. of Tfansporta'ﬁon v. JW.C. Company,

Inc., 396 So.2d 778, 785 (Fla. 1st DCA 1981).
What the County or DEP did or failed to do during the prior permit application
review process was not the primary focus of the final hearing in this case. McDonald v,

Dept. of Banking and Finance, 346-S0.2d 969, 584 (Fla. 1st DCA 1977); Clarke v.

Melton, 12-FALR 4948, 4949 (Fla. DER 1990). Rather, the primary focus at the final
hearing was to determine whether the County provided reasonable assurance at that |
time that the Transmission Line project would not violate applicable DEP rules and
standards. Id. The ALJ correctly found in the last sentence of'paragraph 39 of the RO
that “further explanation and clarification of the technical aspects of the application was
given by the County at the final hearing.”. (Tr. 206-51; DEP Ex. 7; County Exhibits 1, 4,
6, 7, 12-20, 92, 107, 152)

The County's contention concerning the significance of the Permit application not
including an attached engineering report is further undermined by its failure to take
exception to the ALJ's related findings in paragraph 40 of the RO that:

At the same time, the Department engineer who oversaw the permitting of

this project [Michael Bechtold], testified that a detailed engineering report

was not necessary. This engineer has extensive experience in permitting

transmission lines for the Department and has worked on over five hundred

permits for wasteater transmission and collection systems. The undersigned -
has accepted his testimony that, in a relatively straightforward permit such as
this, the'application and attachments themselves can function as a sufficient
engineering evaluation. This is especially true here since the County is seek-
ing only approval of a pipeline project, which would not authorize the receipt

of wastewater flow unless other wastewater facilities are'permitted.

A party disputing findings of fact in a DOAH recommended order has the burden |

of alerting the reviewing agency to any perceived defects in the factual findings by filing

exceptionAs with the agency. See Couch v. Commission on Ethics, 617 So.2d 1119,

13



1124 (Fla. 5th DCA 1993); Florida Dept. of Corrections v. Bradley, 510 So.2d 1122,

1124 (Fla. 1st DCA 1987). The District's failure fo file exceptions to the ALJ's findings in
paragraph 40 of the RO bars it from presenting a different version of the facts, and will
preclude any argument on appeal that DEP erred in accepting these factual findings of '

the ALJ in this final order. Id: at 1124; accord Kantor v. School Board of Monroe

‘Coungg, 648 So.2d 1266, 1267 (Fla. 3d DCA 1895).
in-view of the above rulings, the District's Exception 7 is denied.

Exception No. 8 .

. This brief Exception consists of a one-sentence assertion by the District that it
“takes exception to the Findings of Fact contained in paragraph 50 of the RO, as this
paragraph is entirely a conclusion of law rather than a statement of fact.” This _7
Exception is devoid of any.legal arguments or citations to legal authorities arguably
warranting a ruling that the challenged statements of the ALJ in paragraph 50 constitute
reversible error on their merits. A bare assertion by the Distrigt that the ALJ's
statements are legal éonclusioné, rather than factual findings, does not comply with the
pr_ovision§ of subsection 120.57(1)(k), Fla. Stat., requiring that exceptions to
recommended orde;rs; “identify the [egél basis for the exception.” |

| do égree that the ALJ's statefneht in paragraph 50 that.the “County has |
provided reasonable assurance that thé Tlransmission Line will not discharge, emit, or
cause pollution in contravention of the Departn_ﬁent’s standards” is not a pure factual
finding. | However, as discussed in the preceding ruling, the faclt that an ALJ erroneously

labels a conclusion of law as a finding of fact doés not warrant its rejection by a

14



1124 (Fla. 5th DCA 1993); Florida Dept. of Corrections v. Bradley, 510 So.2d 1122, .

1124 (Fla. 1st DCA 1987). The District's failure to file exceptions to the ALJ's findings in
paragraph 40 of the RO bars it from preéenting a different version of the facts, and will
preclude any argument 6n appeal that DEP erred in accepting these factual findings of

the ALJ in this final order. |d. at 1124; accord Kantor v. School Board of Monroe

County, 648 So.2d 1266, 1267 (Fla. 3d DCA 1995).
In view of the above rulings, the District's Exception 7 is denied.

Exception No. 8

This brief Exception consists of a one-sentence assertion by the District that it
"fakes exception to the Findings of Fact contained in pafagraph 50 of the RO, as this
paragraph is entirely a conclusion of law rather than a statement of fact.” This .
Exception is devoid of any legal arguments or citations-tq legal authorities arguably
warranting a ruling that the challenged statements of the_ ALJ in paragraph 50 constitute
reversible error on their merits. A bare assertion b)} the District that the ALJ's
statements are legal conclus;ion's; rather than factual findings, does not comply with the
provisions of subsection 120.57(1 )(.k), Fla. Stat., requiring that exceptio'ns to
recommended orders “identify the [egél‘ basis for the exception.” _

| do agree that the ALJ’s stateme_nt‘in péragraph 90 that the “County has
provided reasonable assurance that the Transmission Line will no’E discharge, emit, or
~ cause pollution in contravention of the Départment’s standards” is not a pure factual
finding. However, as discussed in the p'r'eceding ruling, the fact that an ALJ erroneously

labels a conclusion of law as a findin.g of fact does not warrant its rejection by a

14



reviewing agency. Instead, the mislabeled portion of the RO should simply be treated
as a legal conclusion and 'consiaered on its merits.

Whether an applicant has provided "reasonai:le assurance” in a contested
permif proceeding that a proposed project will.be successfully .implemented-involves'a
mixed qu'es-tion of fact and law where the applicable DEP rules and standards are
consirued in'lighft of the material facts as found by the ALJ. The ultimate determination
of whether a-permit apblicant has provided this necessary reasonable assurance that a

proposed project will not contravene DEP rules and standards is a decision that, in the

final énalysis, must be made by DEP. 'See, e.q., Putnam County Env. Council v. Dept

of Environmental Protection, 24 FALR 4674, 4685 (Fla. DEP 2002), cert. denied, 825
- \

So.2d 1044 (Flal'1st DCA 2002) ; Miccosukee Tribe of [ndia.ns v. South Florida Water

Mgmt. Dist., ER FALR 98:119, p.5 (Fla. DEP 1998), affirmed, 721 S0.2d 389 (Fla. 3d

DCA 1998); Save our Suwanee V. Plechockl 18 FALR 1467, 1471 (Fla. DEP 1996)

Like the ALJ ! also conclude that the County provided reasonable assurance that
the Transmission Line project will comply with applicable DEP rules and standards.
This reasonable assurance defermination is supported by the expert testimony at the
ﬁna! hearing of DEP professional enginéers and pérmitting sﬁeoialists, Michae!
Bechtiold, Robert Heilman, and Timothy Powell, who testified that the County’s |
‘Transmission Line project, utilizing the DR 32.5 PVC pipe, would not cor)tra\?ene iDEP
rules and standards. The.construction by agency officials of technical matters inherent

in rules and statutes the agency administers is entitled to great Weight. Gregory, 610

2 - “Reasonable assurance” has been defined by Florida case law to mean “a substantial likelihood

that the proposed project will be successfully 1mplemented " Bee Metro Dade Counm v. Cosean Florlda,
Inc., 608 So.2d 644, 648 (Fla. 3d DCA 1892). This term “reasonable assurance” is set forth in

§ 373 414{1), Fla. Stat:, and Rule 62-4.070(1), F.A.C. The cited statute and rule are regulatory provisions
administered and enjorced by DEP.

15



So.2d at 555. This agency testimony supporting a reasonable assurance determination
is also supplemented by the final hearing testimony of the County's expert witneéses,
Bevin Beaudet, Leisha Pica, Brian Shields, and Robert Walker.

Based on the above rulings, the District's Exception No. 8 is denied.
o [

Exception No. 9

The District's ninth Exception objects to paraéraph 55 of the RO' wheré the ALJ
summarizes the various grounds for his ultimate legal ponclusic-)n that the “County has
established that it meets all relevant criteria for issua.n,ce of the Permit.” In this
Exéeption, the District essentiaily recaps the primary contentions asserted in its prior
Exceptions. This ninth Exceptioﬁis denied for the reasons set forth in detail, in the .
aboverulings denying the District's Exception Nos. 3, 4, 6, 7, and 8, which ru_iings are
incorporated by reference he_re‘in. An additional‘.factor_supporting denial of this
Exception is the District’s failure to take exception to thé ALJ’s related Conclusion of
Léw 57 stating: | | v

Because reasonable assurance has been given by the County that

Department standards and rules will not be contravened, and there

is a likelihood that the project will be successfully implemented, the

Permit should be issued. ‘

Exception No. 10

The District's final Excéption challenges Conclusion of Law 56 where the ALJ
correctly concludes that neither he nor DEP has jurisdiction in these adminis,t'rativez
proceedings to resolve the disputéd real property issue of whether the County may
locate the.Tra.ns'miss'ion Line, or portions thereof, in easements allegedly OWned by the
District. The District merely contends in this Exception that it “did not request that fhe

DEP or the ALJ make a legal determination of its property rights at the Permit hearing.”
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| do not construe paragraph 56 of the RO to state that the District made sech a
real property determination request as is implied in this Exception. Even if paragraph
56 could be fairly ‘construed‘to coetain a finding by the ALJ that the District requested a
determinatioh of-ifts property rights at the -DOAH final hearing, such a finding would have
no beering on the ultimate disposi:tion of these administrative proceedings. The
Distric;f’s Exceptioe No. 10 is thus denied.

CONCLUSION

In contested permit proceedings before DOAH administrative -I.awjudges, expert
witnesees for the opposing parties often render conﬂi.cting opinions as to whether the
proposed permits should be issued. Florida case law holds that, in such cases where
there is conflicting testimony of record, it is the role of the administrative law judges "o
decide the issue one way or the other.” Heifetz, 475 So.2d at 1281, In this case, the
AlLJ weighed the evidence, judged the credibility of the witnesses, and decided the
major disputed fac;tual issues in favor of the County. | will not attempt to “second guess”
the ALJ on these evidentiery decisione as- requested by the District.

Itis therefore ORDERED:

A. With the minor modiﬁcations noted in the above rulings on the Dietrict‘s
Exceptior_l Nos. 3,. 7, and 8, the Recommended Order (Exhibit A) is otherwiee adopted
and incorporated by reference herein. | |

B. The term’ poiyvmyi Chlorlde (PVC) pipe” is substituted in place of the term

"ductlle iron p[pe in DEP Permit No. 0048923- 017 DWC and the support:ng documents

17



C. As amended, Permit No. 0048923-017-DWC is hereby ISSUED to the
County, subject to the- conditions in the Domestic WasteWater Collection/T rans.mission
Individual Permit document issued by the Southeast District .Ofﬁce on Méy 12, 2005.

Any party to this proceeding has the right to seek judicial review of thc_a Final
Order pursuant to § 120.68, Fla. Stat., by ﬂling alNotice of Appeal pursuant to Rule
9.110, Florida Rules of Appellate Procedure, with the Department clerk in the Oﬁ"ce of
General Counsel, 3900 Commonwealth Boulevard, M.S. 35; Tallahassee, Florida
32398-3000; and by flllng a copy of the Notice of Appeal accompanled by the apphcable
fi hng fees with the appropriate District Court of Appeal The Notice of Appeal must be
filed within 30 days from the date this Final Order is filed with the Department clerk.

DONE AND ORDERED this _ijday of o Vem L(L/ , 2005, in Talféhassee,

Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION.

o, /m/g

COLLEEN M. C/Q(STILLE
Secretary

. Marjory Stoneman Douglas Building
3900 Commonwealth Boulevard
Tallahassee, Florida 32399-3000

FILED ON THIS DATE PURSUANT TO § 120.52, FLORIDA STATUTES,
WITH THE DESIGNATED DEPARTMENT CLERK REGEIPT OF WHICH
1S HEREBY ACKNOWI_EDGED. .

CLERK DATI
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CERTIFICATE OF SERVICE

_ | HEREBY CERTIFY that a copy of the foregoing Final Order has been sent by
United States Postal Semce to:

Lisa Lander ' ‘
13881 40" Street North *. . - S L
Royal Palm Beach, FL 33411-8491

Troy and Tracey Lee
13881 40" Lane North
Royal Palm Beach, FL 33411-8404

Joseph Acquaotta and Lisa Gabler
13882 60" Street North , '
Royal Palm Beach, FL. 33411-8379

Anthony and Veronica Daly
4796 140™ Avenue North :
Royal Palm Beach, FL 33411-8118-

Michael D Ordlne and Ann E. Hawkins-
4474 140" Avenue North
Royal Paim Beach, FL. 33411-8464

Anthony D. Lehman, Esquire
Hunton & Williams, LLP

Bank of America Plaza, Suite 4100
600 Peachtree Street, Northeast
Atlanta, GA 30308-2216

William D. Preston, Esquire
William D. Preston, P.A.
4832-A Kerry Forrest Parkway
Tallahassee, FL 32308-2272 .

Amy Taylor Petrick, Esquire -
Palm Beach County Attorney’s Office
301 North Olive Avenue, Suite 601
West Palm Beach, FL 33401-4705

Edward de la Parte, Jr., Esquire
De la Parte & Gilbert, P.A.

Post Office Box 2350

Tampa, FL 33601-2350
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Ann Cole, Clerk and. 7

Donald R. Alexander, Administrative Law Judge
Division of Administrative Hearings

The DeSoto Building

1230 Apalachee Parkway

Tallahassee, FL 32399-1550

and by hand delivery to:
. Francine M. Ffolkes, Esquire
. Department of Environmental Protection

3900 Commonwealth Blvd., M.S. 35
Tallahassee, Fl. 32399-3000

this_ Ol dayof ﬂ;\,.a_mﬂm/\ , 2005,

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

— |
% | PAne 00 (J{MW )

ERRELL WILLIAMS
ASS|stant General Counsel

3900 Commonwealth Blvd., M.S. 35

Tallahassee, FL. 32399-3000
Telephone 850/245-2242
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